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N
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| April 25, 1939
Mr. E. W. Easterling

Eaﬁh%y Attorney
JeTferson County

Beaumont, Texas

Dear Sir: Opiniof No. 0-415
Re: Sale of abandoned buildings and
grounds of Rosedale Independent
S8chool Distriet

This department 1s in receipt of your letter of March 1,
1939, in which you request our opinion upon the gquestion of
what procedure should be followed by the Board of Trusteés of
the Rosedale Independent School District in Jefferson County
in disposing of abandoned school bulldings and grounds.

Rosedale Independent School District in Jefferson COunty
vas created by Speciel Ac¢t of the Legislature, Speclal laws of
Texds 1919, 36th Legislature, Chapter 57, page 177. This Act
provides 1n part as follows:

"Sec. 10. The said Rosedale Independent
School District shall heve and exercise, and 18
hereby vested with all the rights,’ powers, privi-
leges and dutles of a town or village incorpora-
ted under the general laws of the state for free
school purposes only, and the Board of Trustees
of =zaid Rosedale Independent School District shall
have and exercise and are hereby vested and charged
with all the rights, powers, privileges and dutles
conferred and imposed by the general laws of this
state upon the trustees of independent school dis-
tricts including the rights to levy taxes and 1ssue
bonds of the sald district to the extent for the
purpose and subject to all the provisions, limi-
tations and conditions that said power may now or
may hereafter be exercisable under the general
laws of the state by the trustees of the indepen-
dent school districts, incorporated and organized
_under the genersl laws of this state applieable
,to the towns-
and villages incorporated for free school purposes
only, are applied and declared to be in full force
and effect with respect to the sald Rosedale Inde-
pendent School District.
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"Sec. 18a In all éther metters not provided
for in this Act the said board of trustees
shall be goveined by theé General Laws of the
State of Texas applicable to Independent Sehool
Pistricts.”

This act does not in axpress terms grant to the trustees
of' such district power to sell and dispose of school property
and grounds unless provided for by the above quoted sections.
We first consider the question of whether that part of section
10 which confers &ll thé rights, povers, privileges and duties
of a town or village incorporated under the general laws.of
the state for free school purposes only upon the Rosedale dis-
trict and whether the latter part of this sec¢tion défining the
povwers of its board of trustees confers the pover to sell its
bulldings apd grounds.

We have mode an extensive review of the législative
history of the applicable statutes, but without referring to
these various enactments 1in great detall, ve note here that
there is and has been for many Jears a vell defined distinetion
"between towns énd villages incorporated for free school ' pur-
poses only" eand' independent disfricts in eitiss and tovns,

See Title LXXXVI, Ch. 15 "Free Schools, in Towhs & Villages"™
and Chepter 16 of the same title "Free Schoéls in Incorporated
Towns and ‘Cities, R.S, 1895; Title 4B, Chapters 16 and 17, -
R,8. 1911; Title 49, Ch. 13, subdivisions and 3, R.8. 1925,

' " Article 2773, R,B. 1925, set out belov, 1s clearly
applicable to Indepenﬂent PBistricts ip cities as contrasted
to "tewns end villdges incorpcrated for frée scheol purposes
only." See Acts 1905, p. 263. Ch. 12%, Sec. 146.

Artécle 2773 reads as rollows.

"Any houses or lands held in trmst by any
city or town for public free school purposes may
be =cld for the purpose of investing in more
convenient and desirable school property, with the
consent of the State Board, by the board of Trustees
of such city or town; and, in such ecase, the. pre-
sident of the school board shall execute his deed
to the purchaser for the same, réciting the re-
solution of the State Board giving consent thereto
and the resolution of the board of trusteea au-
thorizing such sale.”

Originally this statute gave the pover of aale to the
council or board of aldermen of incorporated cities and towns.
See Article 4033, R.S. 1895. But by section 146, Aects 1905, p.
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263, this article was amended so as to vest this power in the
board of trustees with the same wording as the present Article
2773. '

Section 161, Aets 1905, p. 263, provided thet the
trustees of towns or villages should be vested with all the
powers, rights and duties "that are conferred by the laws
of this State upon the council and board of aldermen of in- -
corporated cities and towns." As pointed out above, however,
the council and aldermen were divested of their power of
sale by this same act and such power wes placed in the board -
of trustees. This was the state of the law in 1919 vhen Rose-
dale Independent District was created, and we have therefore
concluded that since the councill and board of sldermen in -
cities and towns did not have authority to sell school lands,
Section 161 of Acts 1905, p. 263 (Art. 2853, R.S. 1911) did
not expressly give trustees of schools under the laws relating
to towns and villages power to sell such lands. This being
true, Section 10 of the Act creating the Rosedale District did
not expressly confer the power to sell by making the laws ap-
plicable to town and villages apply to its trustees.

We also call attentlon to that part of Section 10 of
the Act creating the Rosedale District which provides that-
its trustees shall be "subject to all the provisions, limi-
tations and conditions that said power may now or may here-
after be exercisable” under the laws applicable to towns and
villages incorporated for free school purposes only. "What is
nov left of Ssction 161, Acts 1905, p. 263 (Art. 2%53; R.S.~
1911), cited above, and applicable to towns and 'villages, 1is
now contained in Article 2758, Revised Civil Statutes, 1925,
and reads as follows: '

"The saild board of trustees of each of such
independent school districts Incorporated under
the provisions of this Act shall have and exer-
cise and are hereby vested with 'all the rights,
powers, privileges and duties conferred and im-
posed upon the trustees and boards of trustees
of independent school districts by the general
laws of this State.”

‘Phus under both Section 18 and the latter part of Sec-
tion 10 of the Act creating the Rosedale District, we must de-
termine the pover of the trustees of independent school dis-
tricts generally to sell school buildings and grounds.

Article 2773 cited above applies only to certain inde-
pendent school districts, and Article 2753 applies only to com-
mon school districts, and possibly independent districts having
a scholastic population of less than one hundred and fifty (see
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Article 2763, R.C.8., 1925), giving such distriets power to
sell school property. . Article 2753a mlso purports to confer
authority to sell real estate but 1is 1imited to a specific
population bracket, We have been unidble to find any other
statutes expressly conferring the power of sale upon inde-
rendent digtricts.. .

True these are "general laws of this State” bit we

ecannot agsoribe to the Lacislature an intention that 211 lsvws
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dealing vith the powers of trustees which may be properly
classified as "general laws" as distinguished from "special
laws” ghould apply to towns and villages or to the Rosedale
District. Suech a conatruction would lead to suech confusion
and eonflict as to be impoasible of a?pliéatioh. Rather we
think "the general laws of this State" as used here means
the laws applicable tq independent school districts generally
or applicable to districets of the same class to whiech they
are to be applied. In either instance, the above statutes
“would not apply to the Rosedale Bistrict, under the facts
wvhich have been presented. ! _ _

' The powers of indepsndent school districts were dis-
cussed in 'Thompson v. Elmo Independent School District, =~
(T.6.8. 1925) 269 8.W. 869, and the court there expressed the
opinion that independent school distriéts are loedal publice
eorporations of the same general charasé¢ter as municipal cor-
porationas but for school purposes only. They are creatures
of the statubes and: their trustees are limited in exercise of
povers to those expressly granted, those necessarily implied
in or incidental to powers expressly granted and those essen-
tial to the purposes of the co¥poration - not simply conven-
ient but 1indispenable. Any reasonable doubt as to power will
be resolved against 1t. : .

School trustees are public officers, Scherz v. Telfer,
(T. - C. A. 1634), 74 8.W. (2) 327, and 1t is stated in Ft.
Worth Calvalry Club v. Sheppard (Sup. €. 1935) 83 5.W. (2)
660, that "all public offices or officers are ereatures of.
law. The powers and dutles of publle officers &are defined and
limited by law,: By belng defined and limited by lew, we mean
the act of 2 public offiecer must be expressly authorized by
law or implied therefrom.”

In general, school trustees are given general supervi-
sion, management and coentrol of the schools and achool property
of their districts and legal title to such preoperty 1s vested
in them, but we do not think a general power of management &nd
control includes or implies a power to sell and dispose of the
- property. Ordinarily, when the power to sell is not expressly
‘glven, the tendency of the courts has been net to extend the
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authority by implication but to exclude such power. 2 Am.
Jur. bp. 1l2.

In Fikes v. Sharp (T.C.8. 1938) 112 S.W. (2) 774, the
court in determining that.school trustees had not therefore
had authority to do certain acts, took into consideration a
legislative construction evidenced by a subsequent aét of the
Legislature granting that authority. We find just such an
enactment and legislative construction in this instance.

7 Acts 1929, L4lst Legislature, 2nd Called Session, page
}33i Chapter 64, now appearing as Article 2753a, provides as
ollows:

"An Act suthorizing Independent School Districts
in certain classes of counties to dispose of real pro-
perty not needed for school property; and declaring
an emergency:

"Be it enacted by the Legislature of the State of Texas:

"Section 1. In every county in this State hav- ’
ing a population according to the latest United States
census of not less than 8,000 and not more than 8,100
each Independent School Districet shall be authoriliged
to sell and dispose of any real property owned by
such distriet when in the opinlon of a majority of the
Board of Trustees such property is not needed for
school purposes.

"Sec. 2. The fact that there are certain in-
dependent school districts in the classes of countiles
covered by this Act owning property whieh they do
not need for achool purposes, creates an emergency-
and an imperative public necessity that the consti-
tutional rule requiring bills to be read on three
several days in each House be ahd the same 1s hereby
suspended, and that this Act shall teke effect and
be in force from and after its passage, and 1t is
so enacted.”

If independent school districts have an inherent author-
ity to sell their real property this was a useless act on the
pert of the Legislature, and in passing the same, it has indicat-
ed that under 1ts construction such authority did not thereto-
fore exist.

- From what wve have said, it necessarily follows that if
this question vere presented to us as an original matter we
would be unable to find authorization for the Board of Trustees
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of .the Rosedale Independent School District to sell 1£s build-
ings and grounds. :

We have besn able to find only one case which might be
considered as authority on the applicability of Article 2773.
In R. B. 8pencer & Co, v. Brown, ét al (1917) 198 8.W. 1179,
the E1 Paso Court of Civil Appeals had before it for consid-
eration, the valldity of a sale of school property belonging
to the Lingléeville Independent Scticol District. The court
applied Article 2873, R,B. 1911, which is the present Article
2773 and stated: - :

“Article 2846 has no application, because
the school dligtriet was &n independent sachool
distriet., 8aild article appears in the Revised
Statutes in chapter 15, title #8. This chapter
relates to common school districts, originally
this article was section 86 of chapter 124, Acts
of the Twenty-ninth Legislature p. 263." It there
appears under the sub-title ’'School Houses and
School 8Supplies' of the title 'Common School
Digstriets'. It is thus manifest that this article
Telates to the sale of property belonging to com-
mon school distriets. , '

"The sale of school property belonging to
the Lingleville independent school district is,
hovwever, governed by the provisions of article
2873, R.S. which requires the consent of the
State Board of Education.”

The opinicn does not discleose the nature of the Lingle-
ville Independent School District but we have ascertained from
an independent investigetion that Lingleville Independent
‘8chool Pistrict in Erath County was created 1in 1912 as a town
or village incorporated for free stchool purposes only uiider
the provisions of Bection 149, Chapter 124, Aets 29th Legliale-
ture, Regular Session, 1905. The opinion also fails to discuss
the basis upon vwhich the Court appllied the thern Article 2873."

In 1919 the Supreme Court refused a writ of error on as-
signments of error raising other questions that those present-
ed here, &nd Hawkins, J. flled a lengthy dissenting opinlion,
Bicks v. Faust, (8up. Ct. 1919) 212 8.W. 608, in which he
stated:

"# % # but in my opinion, neither that
principle nor those authorities are applicable
'in this state to such a contract for the sale
of a bullding owned by an independent sechool
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district (whose powers of disposition of school
property seem to be narrowly and quite rigidly
restricted by law), and especially so when such
contract 1s not shown to have been fully executed.
R.S. art. 2873, which was held by the Court

of Civil Appeals to be applicable (and perhaps
correctly so), is as follows: * # ="

"Upon these somewhat complex questions
there seems to be no direct previous decision

of this court or of any of our Courts of Civil
Appeals.

“The entire power and authority of local
school boards within the operation of Article
2873 (including, pershaps, &1l independent school
district boardsf appears to rest on that statute."

Until an opinion of a Court of Civil Appeals is over-
ruled or the basis upon which it rests clearly appears to have
been changed we feel compelled to follow the holding of such
opinion without taking into consideration the weight which

might be given to it should the gquestion again reach our appel-
late courts.

You are therefore advised that the proper procedure to
be followed by the Board of Trustees of the Rosedale Indepéndent
School Districet in Jefferson County in selling abandoned school
buildings and grounds 1s that set out in Article 2773, Revised
Civil Statutes, 1925.

Yours very truly

ATTORNEY GENERAL OF TEXAS

By s/Ce¢il C. Cammack
Cecl]l T, Cammack

‘Agglstant
CCC:IM

APPROVED : .
s/Gerald C. Mann
ATTORNEY GENERAL OF TEXAS



